During the long era of 'protection' (enacted in 1897, flourishing 
Debate over Indigenous violence reflects Australia's contemporary condition as a diverse immigrant society still coming to terms with the reality of a prior and continuing Indigenous claim over the land. This reality is reflected in the intensity of debate around the topic of Indigenous violence affecting women, children and the security of families and communities, in a literature of advocacy (Langton, 2008; Kimm, 2004) , in the national media and political debate (Windschuttle, 2002; Jarrett, 2009; Nowra, 2007; Altman & Hinkson, 2007) , and across a range of academic research and discourse (Sutton, 2001; Cowlishaw, 2004; Memmott, 2001; Cunneen, 2001) . Through the account offered below we intend to build an understanding of Indigenous violence and responses to it that is not simply reductive -that is, does not explain what happened only in terms of the impact and survival of colonialism, or (as in other accounts nowadays) does not attribute a current state of affairs to the alleged inherent violence of Indigenous culture.
Our evidence is the long historical record of inquiries into the circumstances of Aboriginal deaths in Queensland, the basis of an 'Inter se database', which we describe later and which provides a ground from which to explore the social pathologies affecting Aboriginal communities after the frontier. Our previous research into inquest records suggests that after the decades of frontier conflict it was rare for an Aboriginal person to be accused or suspected of being the assailant in a violent incident resulting in death of a non-Aboriginal person (Finnane & Richards, 2004) . In Queensland after the 1870s Aborigines as victims or assailants in violent incidents were most likely to be involved in a struggle within their own kin or community. In spite of the great deal of attention paid to the inter-racial dimensions of late nineteenth century violence (Banivanua-Mar, 2007; Wiener, 2009) , then and now the little acknowledged story was one of intra-racial violence (Broadhurst, 2002; Sutton, 2009 ).
The degree of heat exhibited in intellectual and political discourse is arguably not limited to the last decade or even the last three decades, but is a characteristic of repeated unsettling discourse about the condition and future of Indigenous people in Australia since European settlement in 1788 (Atkinson, 1997; Reynolds, 1998; Karskens, 2009; Boyce, 2008) . At the heart of that discourse has been a contest over the status of Indigenous violence as a marker either of tribalism and barbarity or as a sign of the impact of colonialism (Hiatt, 1996; Povinelli, 2002; Blainey, 1976; Clendinnen, 2003) . In this article we do not want to rehearse or review debates which are at the point of exhaustion about the reality of frontier violence or the violence of dispossession. The evidence of violence is overwhelming, the need to recognise the unpeacable nature of Australian settlement compelling (Richards, 2008; Nettelbeck & Foster, 2007; Foster et al., 2001; Foster & Attwood, 2003; Manne, 2003) .
But what happened to Aboriginal people in the aftermath of the frontier, between dispossession and the contemporary era of putative citizenship, policies of selfdetermination and the politics of affirmation and autonomy? The story for more than a decade has been dominated by the experience of the 'Stolen Generation', the people removed from their families and communities under welfare and assimilationist policies whose motivations and practices remain controversially contested (Haebich, 2000; Moses, 2004) . Other stories have emphasised as well the struggle for survival, the constitution of new senses of Aboriginal society and community, the emergence of claims to land and land rights in the interstices of a society that has to be characterised as neo-colonial. (McGrath, 1987; Huggins et al., 1995; Goodall, 1996; Attwood, 1989; Attwood, 1994; Rowse, 1996) .
Little attention has been paid in these histories during the period after the frontier to the realities of violence and crime within Indigenous communities. In this respect Australian scholars reproduce the reluctance of other settler society researchers to delve too far into histories that complicate the more readily addressed history of interracial conflict. Recent work on American homicide goes some way to redress that reluctance, with Roth (2009, pp. 104-6, 371-2) in particular noting the very high rates of intra-racial homicide among Native Americans during the extension of the American frontiers in the eighteenth and nineteenth centuries.
While historians have noted from time to time the evidence of Aboriginal intra-racial violence in colonial times (see especially Nance, 1981; Broome, 2005) there has been little attempt to explore its significance as a factor in the development of criminal justice or other systems of government administration. A contentious literature feeding off anthropological evidence has emerged in recent years reinstalling images of the violence of 'traditional' Aboriginal communities (most recently Jarrett, 2009 ).
More nuanced debate about the status of this evidence has all the same reinforced the Finnane and Richards: Aboriginal violence and state response picture of violent practices, ritualistic or otherwise, which characterised aspects of Aboriginal life before and after contact (Sutton, 2001; Cowlishaw, 2004; Povinelli, 2002; Rose, 1991; Flood, 2006) . After the frontier, however, there is largely silence about the stories of violence that lie behind the imprisonment of large numbers of Aboriginal men in Australian prisons before the 1960s.
It is the story of imprisonment that tended to dominate the limited analysis of Aboriginal experience of the criminal justice system until quite recently. The disproportionate increase in Aboriginal imprisonment (involving both men and women) from the 1960s was a story around which decisions, policies and practices of the dominant white society could be quite justifiably analysed, criticised and reviewed.
These were after all matters of state responsibility in which public accountability and resources were at stake and national reputation in question. The conditions which underlay the production before courts of large numbers of Aboriginal men were less addressed though never quite out of focus. Path-breaking studies by Eggleston (1976) and Gale (1972) drew on their field-work in South Australia, Western Australia and Victoria in the 1960s during the period of increasing incarceration of Aboriginal people. Their sober picture of social disadvantage during the transition from protection to citizenship was shockingly supplemented by Wilson in 1982 in a study which mapped the deterioration of the social condition of Queensland Aboriginal communities on the reserves and missions which had been long dominated by the state's Department of Native Affairs, and before that by the Chief Protector of Aborigines (Wilson, 1982) .
In the only study ever to estimate the longitudinal characteristics of the prison population with respect to Aboriginality, Broadhurst (1987) showed a rapid rise of Aboriginal incarceration in Western Australia from 1965. What he did not directly address was the disproportionate share of the state's imprisoned population made up by Aboriginal people before that date, notably among women (more than half the 'daily muster' from 1957 to 1965) but also evident among men (12 to 18% across these same years). In going behind the data Broadhurst also pointed to the seriousness of much of the offending: parenthetically he noted that 'the great majority of violent Aboriginal crime is intra racial'. Broadhurst's study was not concerned directly with that question but his conclusion reinforced the point: 'the continued characterising of, and over-emphasis on, Aboriginal offending as minor, trivial and a social nuisance masks the very serious rates of aggressive and harmful crime among Aborigines and the need to assist Aboriginal communities to assist themselves' (Broadhurst, 1987, pp. 189, 180) . His observation is consistent with the more recent insistence of Weatherburn and colleagues on the contribution of serious criminal offending to high incarceration rates (Snowball & Weatherburn, 2007) .
As this discussion implies, the critical issues of high rates of imprisonment and high rates of Indigenous violence demand a richer historical contextualisation (Hogg, 2001; Finnane & McGuire, 2001; Broadhurst, 1997; McGrath, 1993; Thomas & Stewart) .
Working from very scattered data we show below that it is nevertheless possible to build up an account of the contexts of Aboriginal violence and of responses to it in an Australian jurisdiction that has a sorry record of race relations and discriminatory justice. Our focus here is on historical data from the state of Queensland relating to Aboriginal violence inter se, but principally with respect to responses to that violence by policing, judicial, executive and administrative agencies. We note at the outset that our discussion will refer to Aboriginal peoples, since the Torres Strait Islander peoples (from the islands formally incorporated in Queensland from 1879) had a different experience of colonisation and appear much less frequently in the circumstances (and correlative archives) we consider here.
We discuss first some of the historical conditions under which Indigenous people came in contact with the criminal justice system and the changing policies that kept these notional 'British subjects' out of the mainstream. Second, we consider sources of data that enable us to estimate the degree of attention paid by the criminal justice system to Aboriginal people down to the 1940s. Last, we examine case material to illustrate the operation of the criminal justice system in responding to Indigenous violence during this era. We have confined our attention to the decades before 1940 for reasons of data access as well as historical sense. Access to relevant data archives (eg Police Gazettes and some court records) are not readily available within a 65 year period in Queensland (i.e., after 1943 at the time of writing). In addition, as we note later, the conditions of discrimination (a term we use advisedly) discussed here diminished in the war and post-war years as other policy directions (especially assimilation) became influential.
The historical context of jurisdiction
Queensland was established as a separate colony in 1859. It inherited the legal framework and criminal justice administration of its New South Wales parent. Part of that legacy was a presumption that Aboriginal people of the colonies were amenable to British justice, and entitled to its protection. In 1836 the Supreme Court of New South Wales rebutted a challenge to its jurisdiction over Aboriginal offences inter se.
This was a decisive moment in the assertion of sovereignty over Aboriginal people in declaring Aborigines to be fully accountable to British criminal law notwithstanding their cultural difference and often great physical remoteness from the colonists (Ford, 2008; Kercher, 1998; McHugh, 2004; Neal, 1991) . Translating judicial certainties into governmental realities remained another question altogether, especially for colonies like Queensland, Western Australia and South Australia which all had significant territory in the northern parts of the continent (Ward, 2003; Hunter, 2004) .
Colonisation of areas remote from the coastal metropoles was protracted and continued well into the twentieth century (Markus, 1990; McGrath, 1995) . Some of the historical experience and patterns discussed in this article flow from the unevenness of colonisation and its governmental correlates.
The Queensland criminal justice system was characterised from the beginning by the full range of policing, prison and judicial institutions. In spite of the often welldeserved reputation of the colony for frontier conditions and violent colonisation, there was in fact a divided culture, with formal legal institutions and a culture of legal rights (Gouglas & Weaver, 2003; Wiener, 2009 ) contending with a colonial condition which continued to foster force beyond the reach of law. The existence of the Native Police, itself a signal of an uncompleted colonisation, created an additional layer of law enforcement and surveillance (Richards, 2008; Evans et al., 1988) . At midcentury before and after self-government in 1859, Aboriginal people were prosecuted for offences which had their basis in cultural life that was well beyond the ken of settlers (Connors, 2005) . Even after the abolition of public executions in the early years of the colony the colonial authorities were prepared still to make an exhibition of hanging Aboriginal offenders in order to set a deterrent to others (McGuire, 1998 (Loos, 1982) .
However, the old idea that the Native Police were completely unaccountable and that there exist few records of their activities has been shown by Richards (2008) to be wrong (compare Palmer, 2000) . The large number of police administration records, together with the evidence of inquests, has enabled the present authors to document significant evidence of the context and impact of Native Police and other police conflict with Indigenous people during the second half of the nineteenth century. If some official evidence is required to estimate the asymmetrical impact of police violence in colonial Queensland (as compared with the policing of non-Indigenous people, whatever their ethnic status and origin) then it may be found in the record of inquests on the death of Aborigines most likely as a result of police actions. Between 1860 and 1897 inquest data suggests that there were more than 50 Aboriginal deaths at the hands of police made the subject of coronial inquiry. By contrast the researchers were unable to uncover a single inquest (the Queensland records are virtually complete for the period) involving a question of police responsibility for a death involving a person other than an Aborigine (Finnane and Richards, 2004) .
At the frontier and beyond, the evidence is incontestable that there were many killings by settlers as well as the Native Police, though occasionally also by regular police.
Inside the frontier, in the major towns and settlements, Aboriginal people were subject to the common attention of police for minor infractions as well as major offences when these came to light, as discussed below. Until 1897 they were in other words subject to the law in the same degree as other colonists. But the establishment from that more than 80 per cent of removals (almost ten thousand people) were moved onto government reserves, the remainder to mission stations, most between the 1890s and the 1960s. (Copland, 2005, pp. 148-150) . Here as elsewhere in Australia the dispossession of the colonial frontier was followed by large-scale displacement of populations (for NSW see especially Goodall, 1996) . But the process in Queensland was more intense and regulated: displacement onto reserves also brought Aboriginal people into a new disciplinary regime, with its own system of punishment administered in penitentiary style by the Superintendent or later by a Visiting Justice (Kidd, 1997; Blake, 2001; Trigger, 1992 ).
This welfare system was subordinate, where serious offending was concerned, to the mainstream criminal justice system. For offences such as murder or manslaughter, even on reserve land, a suspect would be arrested and prosecuted in a common court of law. Even here however the regime of protection intruded -since the layered controls of the regime made Aboriginal people convicted of criminal offences continuing subjects of control, even once they had completed a sentence of imprisonment. We discuss the mechanisms of this response to violent offending later.
The Aboriginal population of Queensland, as in the rest of Australia was thought to be in decline from the early years of colonisation until the post-war years. The reasons included the violence of colonisation, the impact of disease and a likely fall in the rate of reproduction flowing from the profound disruptions of settlement. Significant problems in estimation flow from these historical circumstances and population data until the 1960s is incomplete. After the initial impact of dispossession and population decline, the policy and practice of protection, for all its mixed historical legacy, is likely to have assisted demographic recovery -recent research suggests growth in population after 1900 rather than decline (Briscoe, 2003, pp. 66-67) . All the same, the total Aboriginal population may have been no more than 25,000 at any time from . Given the increase in total Queensland population during these years from just under .5 million to nearly 1 million persons, the proportion of the Aboriginal population was never more than 0.5% and declined proportionately across the period.
Against such numbers, the data discussed below suggest levels of violence that demand attention and explanation.
Assessing the incidence of violence -problems of data and method
Historical data on homicide, like crime in general, is beset with empirical as well as methodological problems. Earlier attempts by social scientists to aggregate and compare historical data within and across jurisdictions suffer from their dependence on a narrow range of official statistics. (Mukherjee 1988; Archer and Gartner 1984) .
Large scale historical studies are more likely now to consider the widest range of sources, official, archival and media, to prepare their own estimates of violent death.
For Randolph Roth (2009, p. xi) , historian of American homicide, 'there is only one way to obtain reliable homicide estimates, and that is to review every scrap of paper on criminal matters in every courthouse, every article in every issue of a number of local newspapers, every entry in the death records, and every local history based on lost sources, local tradition, or oral testimony.' Of course the rationale for construction of such an estimate is a function of the questions asked, or hypotheses floated: in Roth's case, sociological interest in the relationship between the patterns of violent death and 'changes in people's feeling about government and society' ( Roth, 2009, pp. xi-xii) . In the context of this article our primary interest is in uncovering the patterning of colonial and later governmental response to Aboriginal violence. Given the historical context outlined above for Australian and Queensland jurisdictions, there is a range of records available for considering Aboriginal offending and contact with the criminal justice system. They includes the official police and prison reports (usually published as parliamentary papers), the archives of police and prisons administration, the records of police and criminal prosecutions, the record of inquests, and the records of the protection administration (under the Chief Protector of Aborigines), as well as reports in local newspapers. Across the Australian jurisdictions the recording of Aboriginal birth or identity before the 1970s was very uneven, the most comprehensive and continuous official reports being found in Western Australia (see (Gill, 1983) , although we are unaware of any systematic study of the data available there other than Broadhurst's (1987) study of the prison population after 1957. Capturing biographical data from multiple sources is a necessary element in any reconstruction of historical violence data that might illuminate social attributes of assailants and victims as well as patterns of institutional response.
We discuss below the patchwork of evidence of Aboriginal offending (principally with regard to violence offences) that these sources enables us to assemble. In the first place, we note that formal Aboriginal contact with the criminal justice system was of course through the police courts. Comprehensive bio-social data is available in the police station charge books which are remarkably well preserved in Queensland. A study of policing and prosecution conducted 20 years ago drew on a sample of these books for various courts, urban and rural and across time from 1861 -1954 . For reasons which demand further investigation the reporting of 'Aboriginal' birth declined across the period. And without very detailed local studies that would require accurate genealogical data it would be difficult to conclude how consistent was police recording practice in identifying Aboriginal descent (as opposed to say Queensland birth which accounted for the great majority of offenders). A review of this data shows that only 74 of the 12,330 individual charges sampled were of persons identified as Aboriginal in the station books. The majority of these persons were in fact in a single court, that of Nebo, a small country town in North Queensland, and across a period of more than 40 years. We are inclined to think that the police recording of Aboriginal identity of persons being charged was generally inconsistent and so data drawn directly from these records may be very unreliable except for the purpose of local studies. It may be for this reason that the police Annual Reports fail to distinguish Aboriginality in their tabulation of police charges, in spite of 'Country of origin' being tabulated in the 1880s and 1890s.
These shortcomings suggest that the main source of quantitative data relating to Aboriginal contact with the criminal justice system will be the prisons reports which do distinguish Aborigines for many decades. The basis of the data was presumably the reporting in prison entry books. One rationale for the identification may have been the obligations established by the Queensland probation reporting system after 1887 (White, 1979) . This system entailed strict personal identification of discharged prisoners, whose exit from prison was also regularly reported in the Queensland Police Gazette, along with relevant personal details. Prison registers in other jurisdictions commonly noted the Aboriginality of prisoners on admission, even where the data was not subsequently reported in the official aggregate statistics i .
A snapshot of data available in the Annual Reports of the Queensland Prisons Department during the first half of the twentieth century is summarised in Table 1 below. It shows that a relatively high proportion of Aboriginal prisoners in Queensland prisons in the early twentieth century generally declined over the decades to 1947. After that year reporting of Aboriginal status was no longer continued. A simple explanation of the difference between the proportions of prisoners received and those at 'end of year' is that Aboriginal inmates were more likely to be in prison following conviction for relatively serious offences incurring heavier sentences. This may be demonstrated by noting that in the decade after 1898, the likelihood of a death sentence being commuted was much higher for Aborigines in Queensland than for any other racial group -meaning also that there was a relatively high proportion of Aborigines serving longer prison sentences as a result of that commutation. In view of contemporary concerns about the disproportionate levels of Aboriginal imprisonment, it should be noted here that the official data represented in Table 1 for the early twentieth century suggests disproportions in the order of 10 or 15 to 1, if the Aboriginal population made up no more than 0.5% of the Queensland population.
Whatever the seriousness of their offences, the decline in the proportion of Aborigines in Queensland prisons over the first half of the twentieth century may be attributed to the wide-ranging powers of the protection system. After 1897 the lives of the majority of Aborigines in Queensland were controlled by the Chief Protector of Aborigines (Kidd, 1997; Blake, 2001) . 1 9 1 0 1 9 1 2 1 9 1 4 1 9 1 6 1 9 1 8 1 9 2 0 1 9 2 2 1 9 2 4 1 9 2 6 1 9 2 8 1 9 3 0 1 9 3 2 1 9 3 4 1 9 3 6 Year Number assault 1 9 1 0 1 9 1 2 1 9 1 4 1 9 1 6 1 9 1 8 1 9 2 0 1 9 2 2 1 9 2 4 1 9 2 6 1 9 2 8 1 9 3 0 1 9 3 2 1 9 3 4 1 9 3 6 Year Number drunkenness The Chief Protector was empowered to keep a watch on Aborigines in contact with the police and courts and regularly reported on the numbers of Aborigines convicted, as indicated in Graph 1. As increasing numbers of Indigenous people were confined on reserves, with an entire social administration, including from 1939 a 'native justice' system (Tatz, 1963) , and prison-like disciplinary options for the reserve superintendents (May 1987; Blake 1998 Queensland colonisation proceeded -although we have no official data confirming the ethnic identity of victims in these statistics. The trend of decline correlates with the gradual introduction of a policy of protection, and segregation between the races, consolidated by statute in 1897 (Loos ,1982; Kidd, 1997) . 167 (1871), 33 (1881), 15 (1891) and 5 (1901) So far the data we have considered are free of any reference to the victims of violent offenders, or indeed of serious crime at all. To apprehend the characteristics of violent incidents involving Aborigines as offenders or victims, the researchers have researched available data from inquest records, criminal trials and the Queensland Police Gazettes. In the discussion below we refer to the data collected in this study as the Inter se database. As Table 2 indicates, throughout the period of great conflict during the early decades of colonisation inter-racial killing was common, even as reflected in the official record of those cases made the subject of coronial inquiry. But even so by far the majority of cases of Aboriginal deaths made the subject of coronial inquiry up to 1897 were concluded to be at the hands of Aboriginal assailants. 1922, the year in which the death penalty was finally abolished, 9 years after the last execution in 1913. 44 of these capital convictions were for murder, 11 for the capital offence of rape (always of a white woman). Prosecution for rape was an inter-racial affair, only one black woman victim (a Melanesian) having her case brought before the courts in these years (as we discuss later). Successful prosecutions of Aboriginal offenders on a homicide charge usually involved cases in which the victim was another Aboriginal person. In the decades when inquests concluded that large numbers of non-Aboriginal people had been killed by Aborigines, violence was an all too common response. Thus revenge parties and other forms of swift justice, including those executed by the Native Police, were the more likely outcome of murderous attacks by Aborigines before the 1890s (Richards, 2008 In Graph 3 we compare these two series, and calculate a ratio of the respective data at each point. As there was only one Aboriginal female charged with a homicide offence across the period the data is for male offenders only. As the graph indicates for a significant number of years, chiefly clustered in the three decades after 1897, the proportion of Aboriginal homicide offenders to the total number charged in Queensland was at least one in four, in some years much greater than that. Given the great disparity in population it must be evident that the story told by such a graph is one that highlights serious levels of inter-personal violence in Aboriginal communities. Victims of this violence were both men and women -30% of homicide victims were women, who made up only 3% of defendants. In that respect homicidal violence was of a type with the general community, then and now, when women make up more than a third of Australian homicide victims of mainly masculine assailants (Mouzos, 2002, p. 170) 1 8 9 7 1 9 0 0 1 9 0 3 1 9 0 6 1 9 0 9 1 9 1 2 1 9 1 5 1 9 1 8 1 9 2 1 1 9 2 4 1 9 2 7 1 9 3 0 1 9 3 3 1 9 3 6 1 9 3 9 Year at Wairuna. All these killings involved male assailants and a male victim. All were in North Queensland locations, and the deaths were all suspected by police to involve elements of custom, with consequences for the way in which both police and especially the Chief Protector of Aborigines proceeded. We discuss below some of those effects. Even taking into account these significant contributors to the high count of Aboriginal homicide charges, the relativities remain disproportionate and suggest a high rate of violence involving death in Aboriginal communities through the early decades of the twentieth century. What is also noteworthy is the strong evidence of decline in violence by the 1930s. With the exception of the 1934 death at Wairuna, which had taken place outside the reserves on which increasing numbers now lived, the number of deaths in the 1930s was rarely more than one a year. As Gordon Briscoe (2003, pp. 66-7) has argued in a major review of Aboriginal population in Queensland at this time, the protection era appears at the very least to have contributed a greater capacity for Aboriginal communities to sustain their populations, and even grow them in some kind of security.
Responding to violence: the evolution of discrimination in criminal justice policy
There is strong evidence from a study of Queensland data to confirm the conclusion that the historical evolution of criminal justice policy was in the direction of distinguishing Aboriginal defendants rather than assimilating them into the category of ordinary offender. The degree to which this was an Australian pattern more generally cannot be addressed here (Finnane, 2007) . The way in which this policy developed is instructive for our contemporary understanding of the variety of ways in which Indigenous offending presents itself. By this we mean that there is, and always has been, a significant difference between the treatment accorded Aboriginal offenders in respect of offences within their own communities and that accorded them when they interact with the non-Aboriginal community. In the latter case, penal policy has tended to be harsh and discriminatory -from the drastic response to inter-racial homicide in the late nineteenth century (Highland, 1994) to more recent characteristics of three strikes laws and other more banal effects of law and order politics (Cunneen, 2001 ). In the former case, of intra-racial violence, penal policy has been also discriminatory but in a way that may be seen to benefit the offender, perhaps at the cost of victims. These effects cannot be reduced to the social disadvantage associated with race (Black, 1989, pp. 61-2) , but need to be understood Table 3 below. vi This pattern was not however because settler justice and government were particularly sympathetic towards Aboriginal defendants.
It was rather that a cultural discount operated in administering the death penalty (as it arguably did and has continued to do in sentencing generally) such that inter se homicide was regarded as not demanding the law's harshest remedy. The pattern can be seen especially clearly in the disposition outcomes for rape which remained a capital offence until the enactment of the Queensland Criminal Code in 1901. In a pattern which has long been noted in the historical literature on Queensland race relations (Harris, 1982; Evans, 1982; Barber, 1975; McGuire, 1998) , most men executed for rape, in all cases involving white victims, were black, five of them Aboriginal and three Melanesian. Of course, this is not to say that all black men convicted of rape were executed -in fact a majority of the Aboriginal men (6 of 11) convicted of rape also had their sentences commuted. In the only known case of a capital conviction on a charge of raping a black woman, that of a Melanesian woman in Bundaberg in 1889, the four convicted men, all themselves Melanesian, had their death sentences commuted to 3 years imprisonment.
What happened when sentences were commuted? Here also, the racial calculus came into play in the exercise of the prerogative of mercy. Contrary to the impression evident in previous discussion of punishment in Queensland (Barber, 1975; Banivanua-Mar, 2007) , Aborigines and Melanesians under sentence of the death penalty were more likely than Europeans to benefit from commutation. That is, to emphasise the point, Aborigines and Melanesian were more likely than European defendants to have their sentences commuted, and moreover to have them commuted to shorter sentences than the Europeans who benefited from commutation. Most
Aborigines with commuted sentences were given tariffs of 10 years or less -most European defendants were given life. But this was an offence-specific pattern, more likely for the offence of murder than of rape, where the reverse was true on an offence which seemed especially likely to invoke white anxieties and result in harsh sentences.
The weight of evidence suggests that there was a racial discount in the sentencing process for capital cases through what we might call today 'cultural' considerations. and Cooktown in 1902 (7 days then 'to be sent to his country').
Most of the
The sentencing rider 'to be sent to his country' demands context -of time and place and state policy. Not all homicides resulted in police prosecution, even where the evidence appeared strong. And not all acquittals or discharges or no bills resulted in suspects going free. For overlaying the justice process for Aborigines after 1897 was the extraordinary degree of administrative power delivered into the hands of those appointed as Protector of Aborigines, and ultimately the Minister. While a number of reserves were created under the Act after 1897, with numbers of people moved to them for welfare or disciplinary reasons, it was the gazettal of Palm Island (off the coast of Queensland) as a reserve in 1914 that was the origin of the most notorious settlement. Its penal purpose was explicit, as its historian Joanne Watson has shown, with Chief Protector Bleakley advising the government in 1917 that the island 'would be ideal for the confinement of the 'individuals we desire to punish'. 'Being an island', Bleakley said on another occasion, it 'provided the security from escape required for such characters' (Watson, 1995, p. 151) .
With the creation of Palm Island reserve the administrative removal of offenders (with or without the benefit of trial on the allegations against them) became a common practice. The record may be incomplete but our review of the files indicates at least 15
Aboriginal men (one-third of those charged with a homicide in those years) were Copland's meticulous investigation of Aboriginal removals in Queensland over a period of more than 100 years shows at least 425 ex-prisoners removed to Palm Island in the twentieth century -more than 40% of all ex-prisoner removals (Copland, 2005, pp. 210-212) . For some offenders removal was a case of double jeopardy since they were deported to Palm Island after a no bill had been entered at a trial, or after they removal to other districts of aboriginals who posed 'any risk to the safety of Europeans' (Walter Roth, 1900, p. 11; Evans, 1999; Blake, 1998 (Howard, 1908, p. 15) .
The protectors' published reports rarely allude to the complex circumstances lying behind the many instances of violence that prompted such actions. When they did so it was to the effect of presenting their decisions in the most positive light. Roth especially emphasising the literal protection that such decisions offered, in some cases to an offender who might be subject to payback; in others to local Aboriginal communities -as he observed in 1901 of one man who had reputedly murdered a woman, 'the women in the camps hold him in great dread, and he has been known to use threats towards them' (Walter Roth, 1902, p. 10) This brings us to a concluding comment on the evidence of the distinctions at work in the management of criminal prosecutions of Aborigines for violence against their own kind. Earlier we noted that the evidence of leniency in some aspects of sentencing and the adjudication of mercy might have been at the cost of victims. There is some evidence on the other hand that where homicide cases went to trial they resulted more often in verdicts of guilty when the victim of the homicide was a woman. Table 4 suggests this was the case for both murder and manslaughter cases. More detailed analysis might suggest the range of factors involved but given these were the results of jury trials the result is consistent with other historical evidence on the influence of masculine chivalry in justice processes during the later nineteenth century (Strange, 2003; Wiener, 2004) .
Conclusion
The affront of Aboriginal violence inter se was a challenge to British authority in Australia from the earliest days of the convict settlement at Botany Bay. As occupation extended its reach into the continent this violence presented itself more commonly as a problem of government that required affirmative declarations of sovereignty through the courts as well as by executive direction. While the Supreme Court of NSW decided the matter in 1836 there remained a gap between such judicial assertion on the one hand and the capacity of government to enforce its authority over
Aboriginal violence and disorder on the other. Pragmatic solutions won the dayAboriginal violence against settlers was met with martial violence more often than law, until resistance was exhausted (Karskens, 2009) ; Aboriginal violence against other Aborigines was met with law, whenever it intruded into settler space (Ford, 2006 (Asher, 1999; Randolph Roth, 2009; Hill, 1995; Dunstall, 1999) .
Queensland stands at an important temporal and spatial junction in this process. It carried with it into separation from 1859 the legacy of metropolitan legalism (in Sydney as well as London), but in a context which was still aggressively colonialist and expansionist. A virtual state of war existed on the frontier for another two decades, while the full development of colonial bureaucracy (especially its policing apparatus) followed the extension of settlement. We have shown here how this development brought Aboriginal people, in life and death, into the fold of criminal justice processes. Given the great and growing difference in populations, particularly after the 1870s, it is striking just how many Aboriginal people populated the criminal court lists from that time, accounting for about one quarter of capital offences. As the data shows, this was less because of the extent of inter-racial offending (however important that remained in accentuating racial anxieties in the settler population, European and Asian), than it was a result of the policing of Aboriginal violence against their own kind. The consequences of these developments are exhibited in the patterns we have outlined here. They help explain the extent of intrusion into Aboriginal lives, with objects both protectionist and coercive. On the other hand these same forces help explain the pattern of light justice when it came to punishment, with Aborigines more likely than Europeans to have capital penalties commuted, and commuted to shorter terms of imprisonment. Aborigines were legal subjects, amenable to the law, even benefiting from its protection and from the exercise of mercy. But as courts, police and administrators struggled to accommodate Aboriginal difference, repeatedly wondering whether arrest and trial and imprisonment was appropriate to remedy harms that seemed to flow out of another way of life altogether, they also reproduced that difference. In Queensland, with a rapidly developing regime of protection, that meant Aboriginal violent offenders after 1897 were increasingly at risk of total control, whether law and courts determined them guilty or not.
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iii At the time of writing this database includes 365 cases, 77% of them homicide charges, covering the years 1862-1940. We believe this is likely to cover more than 90% of the relevant cases. A related database is in preparation to enable comparison of data reported here with inter-racial violence and other non-Aboriginal intra-racial violence. iv Using official cause of death statistics for Queensland 1893-1908 for example, it can be calculated that 29.06% of homicide victims were female. v Queensland data published in (Mukherjee 1988) for homicide offences in magistrates and higher courts is quite inconsistent with the official data in the Queensland statistical reports and is not used here. vi We have used the Death Penalty register maintained at Brisbane as the basis of this analysis (see Table 3 and source). After 1865 there were 13 identifiable executions outside Brisbane -7 Europeans, 3 Aborigines (all for rape), 2 Chinese, 1 Islander. We are unable to identify a related commutation rate for these executions, but the racial composition of those executed appears consistent with the analysis here. See also (McGuire 2001) Chapter 5 and Appendix 6.
vii This analysis has been restricted to the years 1879-1940 which are also the years in which a consistent 'official' rate of prosecutions can be computed, as reported in Graph 3 above. The proportion of homicide cases in the Inter se database is the same for 1879-1940 as for 1862-1940. viii POL18N, 'Murder of Aboriginal Baker @ Jimmy Dummy', QSA. One of the men was in fact never arrested and removed, with the file 'put away' a year later after a final report from the police who had been directed to arrest the man. ix POL312N, 'Frank Douglas, murder of near Cooktown', QSA -in spite of some tension between police and the Chief Protector over the proceeding in this matter. The Chief Protector subsequently urged the Police Dept to ensure that police discuss potential removals in such cases with the local protector.
